DAC6

Who I What I Why I When I Where I How
The below overview is based on information
currently available as at March 2020.

WHO?
The DAC6/EU Mandatory Disclosure Rules (EUMDR) relate
to “reportable cross border arrangements” in the UK and in
EU member states, which must be disclosed to HMRC and
impact relevant:
• Taxpayers
• Intermediaries acting as a “promoter”
• Intermediaries acting purely as an “adviser” or “service
provider”.

Key point

HMRC description on DAC6
“The regulations will require taxpayers and their
advisers to report details of certain types of crossborder arrangement to HMRC. An arrangement will
be reportable if it contains certain characteristics,
known as hallmarks. Being reportable will not mean
that an arrangement is used for tax non-compliance.
However, these hallmarks are characteristics which are
commonly seen in arrangements that could be used to
avoid or evade tax.”

The rules have been widely drawn and will affect
many arrangements which would not immediately
appear to be relevant.

WHAT?
The DAC6 Regulations have been laid before the House
of Commons under the formal name “International Tax
Enforcement (Disclosable Arrangements) Regulations
2020, Statutory Instrument 2020 No. 25”.
Some good news is that from a UK perspective DAC6
does not apply to VAT, Customs Duties, Excise Duties or
compulsory Social Security Contributions. It should be
noted that the EUMDR directive has not been adopted
consistently in member states. In Poland for example
indirect taxes are included in their local regulations.

To be reportable, the cross border arrangement
must exhibit one or more of numerous hallmarks,
summarised as follows:
A. Generic hallmarks linked to the main benefit test,
such as where the intermediary is entitled to receive
a fee that is fixed by reference to the amount of the
tax advantage derived (Note: This could capture
commercially negotiated contingent fees for R&D
claims where there is a cross border element).
B. Specific hallmarks linked to the main benefit test,
such as having the effect of converting income into
capital, gifts or other categories of revenue which
are taxed at a lower level or exempt from tax (Note:
This potentially captures a very commercial case
of converting a loan into shares so a subsidiary is
suitably capitalised).

C. Specific hallmarks related to cross-border
transactions, such as deductions for the same
depreciation on the asset are claimed in more than
one jurisdiction (Note: This potentially captures a very
commercial case where a company purchases an
asset for its branch in another country and is double
taxed on the branches income and thereby receives a
double deduction for relevant costs).
D. Specific hallmarks concerning automatic exchange
of information and beneficial ownership, such as
a non-transparent legal or beneficial ownership
chain with the use of persons, legal arrangements
or structures that do not carry on a substantive
economic activity supported by adequate staff,
equipment, assets and premises.
E. Specific hallmarks concerning transfer pricing, such
as the use of unilateral safe harbour rules (Note: This
hallmark can also catch simple cases where there
has been a transfer of functions and/or risks and/or
assets).
Once identified as reportable, the information to be
reported on cross border transactions is expected to
include:
• The identification of intermediaries and relevant
taxpayers, including their name, date and place of
birth (in the case of an individual), residence for tax
purposes, TIN and, where appropriate, the persons
that are associated enterprises to the relevant
taxpayer.

• A summary of the content of the reportable crossborder arrangement, including a reference to the
name by which it is commonly known, if any, and a
description in abstract terms of the relevant business
activities or arrangements, without leading to the
disclosure of a commercial, industrial or professional
secret or of a commercial process, or of information
the disclosure of which would be contrary to public
policy.
• The date on which the first step in implementing the
reportable cross-border arrangement has been made
or will be made.
• Details of the national provisions that form the basis
of the reportable cross-border arrangement.
• The value of the reportable cross-border
arrangement.
• The identification of the country of residence of the
relevant taxpayer(s) and any other EU Member States
which are likely to be concerned by the reportable
cross-border arrangement.
• The identification of any other person in a EU
Member State likely to be affected by the reportable
cross-border arrangement, indicating to which EU
Member States such person is linked.
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• Details of the hallmarks above that make the crossborder arrangement reportable.

This means a significant reporting burden
is expected and early planning between
taxpayers and advisers is absolutely vital.

WHEN?

WHY?

The DAC6 Regulations come into force on 1 July
2020 and are important for reportable cross border
arrangements where the first step of implementation
occurred on or after 25 June 2018. The first reports will
be due in August 2020 and generally thereafter every 30
days from notification, the first step of implementation
or being made available for implementation.

These rules are important to all taxpayers because
disclosure could lead to:

Key point
Detailed guidance is to be issued by HMRC
soon, so watch out for further detailed
information to come.

• Reputational damage with relevant tax
authorities.
• An increased number of tax audits, though could
also bring forward certainty over contentious
issues if enquiry triggered.
• An impact on the accounts provision under
IFRIC23 or FIN48 due to increased tax audits and
uncertainty related to tax provisions.
• Penalties of up to £600 a day in a case of noncompliance.
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WHERE?

Similar rules are in place or coming soon across
all EU countries. Therefore, a coordinated
international approach is vital, taking into
account key points such as legal professional
privilege. We work closely with our colleagues
from the Baker Tilly International Network to
address our client’s needs across the globe.

For the UK, relevant cross border
arrangements must be reported by the
relevant deadlines to HMRC using an
“electronic return system” including a
validation process.

Key point
Even though the UK has left the EU and the
precise rules may change in the future, the
taxpayers who plan early and spread the
resource needs across the coming months,
will be most successful by virtue of not
risking under or over reporting.

HOW?
The key aspects of how to be compliant with these new
wide reaching rules and manage the related risks are:

Initiate a detailed
conversation with your
main EU tax adviser to
discuss a coordinated
and efficient approach to
DAC6

Immediately agree
the plan of action
regarding DAC6 to
ensure deadlines are
met

Identify a robust DAC6
process for identifying
reportable cross border
arrangements and the
information to be reported

Implement the right
DAC6 technology
solution to efficiently
report and validate
relevant cross border
arrangements.

REALITY CHECK
HMRC believe the resource cost per year arising from these rules is around £3.5m,
after initial IT costs of £7.7m, which equates to roughly 50 full time staff members.
The government estimates there are around 350,000 businesses in the UK that trade
internationally and we believe given how widely drawn the rules are, it is fair to assume
each international business will be reporting say 5 cross border arrangements per year
and national businesses will not report anything, which is considered prudent.
Therefore each HMRC DAC6 focused member of staff will be responsible for reviewing
35,000 reports a year. Assuming a 7.5 hour working day, 225 days a year, this means a
report needs to be reviewed every 3 minutes!
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